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We accept that it may not be everyone's ideal
landmark but it serves as a visible reminder of
how the dairy industry is stamping its mark on
the Canterbury landscape. Views of the plant are,
perhaps, accentuated by the removal of
shelterbelts and by the plume of steam rising
from the dryer tower - particularly noticeable
during the colder months.

The commissioning of the processing plant in
August is also a reminder that the value in our
primary products lies in the primary and secondary
processing of the products for sale on the
international market.

Processing plants have their challenges in being
able to design systems which allow for manage-
ment of the wastewater processes which conform
to Regional Council guidelines. Synlait is fortunate
to be able to integrate wastewater streams into
its irrigation of the adjacent farms - thereby
substituting fertilizer, which farmers would usually
apply six times annually to the dairy farm, with
nutrient-rich wastewater from the plant.

Having the processing plant close to the Synlait
hub of farms is an important aim for the company.
Synlait is seeking to develop a range of milk
products and powders, which depend on the
ability to trace product back to the original
properties on which it was produced. This vertical
integration of ownership of individual farms,
livestock, the processing facility, and the sales
and marketing of the end product allows farmers

Synlait - strategic milk
processing expands in the south

About seven kilometres south of Dunsandel, 40 minutes south of Christchurch,
there is a new landmark on State Highway 1 - the Synlait milk processing plant.
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Our Nelson-based
partner, Camilla
Owen, is the
current President
of the Resource
Management Law
Association of
New Zealand Inc
(RMLA).

Camilla is an enthusiastic convert to
the advantages of working in Nelson.
She was previously a Crown counsel
at the Crown Law Office in Wellington,
where she relished opportunities to
interact with Ministers at Government
level.

Camilla has been involved in many
key issues around New Zealand since
joining Duncan Cotterill four years ago.
She has been closely involved in the
aquaculture, forestry and land
development issues in the Nelson/
Marlborough region.

"The region has a wide diversity of
resource management issues covering
aquaculture, subdivisions, the
coastline and how it is developed and
matters relating to multiple use. There
are also issues relating to access to
the Abel Tasman National Park, the
most intensively used park in the
country," Camilla says.

RMLA President

and the community alike to see and observe the
benefits which dairying can bring to an area.

Andrew Barton, the Environmental Manager for
Synlait said that up to 400 people were working
on the site during the peak construction phase
of the plant. For towns the size of Dunsandel this
industry must be giving a real boost to the stores
and the rental housing in the area.

Synlait started out on this path by buying existing
farms; undertaking dairy conversions and applying
for water rights. It has then developed irrigation
schemes north of the Rakaia - which while much
smaller in scale than Central Plains - are more
cost effective for the farmers concerned. This aim
of growing the business around a central hub and
aiming for rapid, but incremental, expansion of
the business has served the company well.

At this stage, Synlait is about to progress plans
for a second dryer tower at its Dunsandel site -
given the level of demand for milk to be processed
in the wider Canterbury/Mid-Canterbury area.
Keeping a local flavour to the industry has the
added benefit of removing some of those tankers
from the road for such long distances.

The Duncan Cotterill Resource Management team
has been pleased to be part of this growth industry,
assisting Synlait's team with irrigation projects
and the development of its Dunsandel plant.



Has a right of renewal been
established in the RMA?

Ninety per cent of electricity generated in
New Zealand should come from renewable
energy sources by 2025, according to the
Government - even though renewable energy
infrastructure can have irreversible effects
on the environment.

This raises the question: how are councils
to balance the national benefits of renewable
energy generation with adverse effects that
can arise locally? To help councils with this
task, a National Policy Statement (NPS) has
been developed, which says that renewable
electricity generation is a matter of national
importance under the Resource Management
Act. The NPS will encourage a nationally

Policy statement in pipeline

The Resource Management Act does not provide
any automatic right of renewal. Rather, at the
expiry of an existing resource consent, there are
provisions in the Act that control the rights of
existing consent holders to reapply and the extent
to which they can continue to exercise their
consents until the new application is determined.

Until now there was no express priority for existing
consent holders to have their applications consi-
dered ahead of someone else who might have
their eye on the resource. In the case of a water
permit, for example, it would be quite conceivable
for someone else to apply for "your water" before
your consent expired and to get priority to the
new consent. This is a serious concern for those
who may have invested significant resources in
accessing water for irrigation purposes. The Act
did not recognise that prior investment and
applications for "renewals" were considered on
a first in first served basis. But since August, a
raft of new provisions in the RMA provide for
increased certainty for existing consent holders.

One of the amendments to the Act is a revised
section 124, which allows a consent holder to
continue to exercise his or her consent once it
expires - provided they have applied for a fresh
consent six months before the expiry. Under
section 124, the existing rights and conditions
continue to apply until the new resource consent
application is granted or declined and any
appeals have been determined.

If the consent holder doesn't make the six month
cut off, they can still apply to the council between

Clients often talk about their
expectations to an automatic right of
renewal of their resource consents.
But such an assumption is dangerous.

six and three months before the consent expires.
But the problem faced by the consent holder in
this scenario is the Council then has discretion
whether to allow the consent to continue or not.

This has always been the case but the
amendments made have clarified the situation.

All consent holders should know exactly when
their resource consent expires to ensure they
adhere to the six month period. Although s124
does not outline what the council's discretion will
be limited to, matters such as the previous conduct
of the consent holder and the environmental
effects resulting may be considered.

The amendments have inserted new sections
(s124A to 124C), which now give priority to the
existing consent holder to have their "renewal"
determined ahead of anyone else competing for
the same resource. We note, however, that these
sections may not apply if the relevant regional
plan says they do not - so it's important to
consider the plan provisions before making a
"renewal" application.

The four parameters that must be met for an
existing consent holder to have priority are then
outlined under s124B. They are as follows:

• The application must relate to a consent to
undertake an activity under sections 12
(coastal marine), 13 (lake and river beds), 14
(water) or 15 (discharge of contaminants)
using a natural resource.

• That person must have made an application
to renew the consent which meets the
requirements under s124.

• The consent authority must have also received
one or more applications competing for the
natural resources used by the existing consent
holder.

• The new applications could not be fully exer-
cised until the expiry of the existing consent.

When considering an application of this kind,
councils will look at the usual assessment of
effects and plan provisions but now also must
consider the efficiency of the person's use of the
resource, the use of industry good practice and
the applicant's compliance track record. If all
these parameters are met, so long as the existing
consent holder is not going beyond what is sanc-
tioned in the original consent, the consent holder
is entitled to priority over all other applications.

If someone did try and jump the queue and make
an application ahead of the existing user, their
application is basically put on hold and will lapse
if the existing consent holder is granted the
"renewal".

These sections are a timely change for those
consent holders who have spent considerable
money in developing infrastructure to implement
consents with no certainty those consents will
continue to run after they have expired. The new
provisions emphasise the importance of using
a resource efficiently and keeping a clean
compliance record if a consent holder is to be
confident in obtaining a renewal.

consistent approach to balancing the competing
values associated with renewable energy
generation and will provide greater certainty to
councils, applicants and the community.

An independent board of inquiry has been
appointed to consider the proposed NPS and it
will soon publicly notify the proposed policy
statement. The public will then have the
opportunity to make submissions before the
board reports back to the Environment Minister
with its recommendations.

When considering an application for resource
consent, a Local Authority must have regard to
relevant provisions of a National Policy

Statement. In addition, the NPS directs that
by 13 March 2012, local authorities are to
change the planning documents that apply
in each district or region to give effect to the
NPS. The objectives and policies introduced
through these plan changes will be used for
assessing proposals relating to renewable
energy generation.

As an overarching policy document that will
feed into local planning instruments, the
NPS will have a significant impact on the
way in which such proposals will be
considered by councils in the future. So it is
important that the public takes this
opportunity to have a say.

Adam Copland, Solicitor

a.copland@DuncanCotterill.com



Government attempts to fix
wrongs in aquaculture industry

The industry's growth, though, has slowed over the
past few years because of unsuccessful legal reform
and the aquaculture moratorium. This has prompted
the Government to begin further, hopefully simpler,
legal reform and to invest significantly in research
and development.

The Government's investment aims at achieving $1
billion of sales by the year 2025. Aquaculture reforms
have given Maori the ability to become a major player.
Indeed, 20% of Aquaculture Management Areas, and
possibly significantly more, will be allocated to iwi.
But the success of this measure partly depends on
new aquaculture space i.e. new areas being
developed. This is an ideal opportunity for Maori to
become involved in a key primary production industry.
The Government's national statement on aquaculture
also highlights the importance of involving Maori in
the aquaculture process - which is outside the Treaty
of Waitangi settlement regime.

A key component of the Government investment is
the funding of $2.6 million for six new aquaculture
projects in the Tasman, Marlborough and Northland
regions. These projects include:

• Assistance to the Tasman District Council to enlarge
its Aquaculture Management Areas;

• Funding on research into the possibility of offshore
aquaculture;

• The development of new aquaculture areas in
Northland.

These projects are intended to help stakeholders
through the sometimes arduous aquaculture law
processes. Such investment is a timely boost for the
industry and provides an opportunity for further
development, if new Aquaculture Management Areas
are eventually created. It has been a failure of the
previous reform that they have not yet eventuated.

Part of the Government's investment in the industry

• Applying to the
Environment Court for
declarations that water take
consents have lapsed so
that water can be
reallocated.

• Representing applicants for
subdivisions in coastal
areas.

• Presenting submissions to
the Select Committee on
the recent proposed
changes to aquaculture
legislation.

• Several successful
Environment Court and
High Court mediations,
including the successful
withdrawal of judicial
review proceedings
challenging the Council's
decision not to notify a
resource consent for a
proposed subdivision.

• Representing Fish & Game
South Island Ltd in relation
to South Island irrigation
and hydro schemes.

• Successfully challenging an
abatement notice before
the Environment Court to
allow for the continued
operation of a rifle range.

• Successful application for
a plan change at Clearwater
Resort, allowing AMI to
relocate their head office
there.

• Successful prosecution of
a dairy farmer on the West
Coast for discharging
effluent into a waterway.
The Court ordered a
significant fine of $21,000,
which is a high benchmark
and a warning to other
potential polluters.

Aquaculture, which includes the popular Green ShellTM mussels, is an important industry
to New Zealand, contributing more than $300 million to the economy each year.

RECENT
PROJECTS

is through scientific research. The Foundation for
Research, Science and Technology is investing $14.8
million over five years researching new high-value
shellfish species and dramatically improved growing
conditions to allow a much-extended harvest season.
Topics will also include shortening the crop cycle,
increasing per hectare yield, improving process yield,
and maximising the yield of high value grades.

The Government has also acknowledged that its
aquaculture law reform programme has been
problematic and now has two aquaculture law reform
Bills before Parliament. The first seeks to clarify the
situation in Tasman and Golden Bays, where an
Environment Court case led to concerns that the
reforms were not working as intended. This Bill intends
to clarify that applications for mussel farms can only
be made within Aquaculture Management Areas, as
originally planned. However, the reform legislation
was not particularly clear. The Bill does have some
retrospective effect in that it cancels or postpones
some applications. All those currently with an
application for a mussel farm should consult a lawyer
with experience in the area. While it does not seek to
cancel or postpone permits already held, there is
some uncertainty regarding how it will apply to a
limited number of marine farming consents in those
Bays, as its provisions are not yet settled.

The Government's ambition of growing the aquaculture
industry, while commendable, has been fraught with
cumbersome statutory processes. The new Bills aim
to improve the situation. However, the Government
is also in partnership with Aquaculture New Zealand,
reviewing the current law, and officials will report back
to Cabinet by February. This will hopefully lead to a
rewrite of the law to remove the statutory hurdles
currently facing the industry and, in particular, those
blocking new development.

Andrew Thomas, Solicitor

a.thomas@DuncanCotterill.com






