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April 2011

The Canterbury Earthquake Recovery Act 2011 ("the Act")
commenced on 19 April 2011.

The Act provides a range of measures which enable the Minister for
Canterbury Earthquake Recovery and the new public service
department, Canterbury Regional Earthquake Authority (CERA), to
facilitate and direct the response and recovery from the impacts of
the Canterbury earthquakes.

Planning Regime

In the first instance, CERA will develop a Recovery Strategy, in
consultation with key stakeholders including the Christchurch City
Council, Environment Canterbury, Waimakariri District Council,
Selwyn District Council, and Te Runanga o Ng_i Tahu, and "any other
persons or organisations that the Minister considers appropriate".

The Recovery Strategy will act as an overarching, long-term strategy
setting the overall direction for the recovery efforts and may include
provisions to address:

1. The areas where rebuilding or other redevelopment may or may
not occur, and the possible sequencing of rebuilding or other
redevelopment;

2. The location of existing and future infrastructure and the possible
sequencing of repairs, rebuilding, and reconstructions;

3. The nature of the Recovery Plans to be developed and the
relationship between the plans; and

4. Any additional matters to be addressed in particular Recovery
Plans, including who should lead the development of the Plans.

A draft Recovery Strategy must be developed within 9 months after
the date on which the Act comes into force and must be publicly
notified. Further, at least one public hearing must be held where
members of the public can appear and be heard.

A number of Recovery Plans will sit under the Recovery Strategy,
providing the detail of what needs to be done and how it will be
implemented.

Recovery Plans must be consistent with the Recovery Strategy and
can cover any social, economic, cultural or environmental matter,
and any particular infrastructure, work or activity on a site-specific
or wider geographic basis within greater Christchurch.

Christchurch City Council will lead the development of a mandatory
Recovery Plan for the CBD. This Recovery Plan is to be developed
within 9 months of the commencement of the Act and the Council
must consult with CERA, Te Runanga o Ngai Tahu, and Environment
Canterbury.  Development of the CBD Recovery Plan must involve
public consultation, with members of the public being able to make
submissions on the draft plan and attend at least one public hearing.

CANTERBURY EARTHQUAKE RECOVERY ACT 2011
The Act does not however provide mandatory public consultation
requirements in relation to the development of other Recovery
Plans. Instead, the Act empowers the Minister to determine the
requirements for public consultation.

Effect of Recovery Plans

Recovery Plans will be 'read into' statutory plans (including plans
under the Resource Management Act, Local Government, Land
Transport Management, Reserves and Wildlife Acts) and prevail
where inconsistent. This will enable Recovery Plans to f_tc
immediate legal effect from date the Plan is approved or date
specified within the relevant Plan.

A Council can also be directed by a Recovery Plan to amend proposed
regional policy statements, regional policy statements, proposed
plans and plans and to make the required amendments, in some
instances, without public consultation.

Further a Council must not make a decision or recommendation
that is inconsistent with a Recovery Plan.

Statutory Powers

There are broad powers under the Act, given either to the Minister
or CERA, including the power to:

1. obtain or require information from any source;

2. enter onto land, remove fixtures and fittings, perform work on
land, construct structures, and register its interest in those
structures;

3. close roads and divert traffic;

4. enter and remove, including demolition powers;

5. require land to be temporarily vacated so work can be coordinated
(which may involve buildings being demolished);

6. compulsory acquire land;

7. approve certain council or organisation contracts, over a certain
threshold, if necessary;

8. suspend, amend or revoke any council plans and policies; and

9. suspend or cancel resource consents.

Compensation

Compensation is available where land is compulsorily acquired and
in respect of some building demolition.

The Crown does not need to compensate owners or tenants of
dangerous buildings which are demolished. The Crown may however
recover the cost of demolition from the owner.
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Where a non-dangerous building is demolished in order to demolish
a dangerous building, the Crown must compensate the owner of
the non-dangerous building. If a non-dangerous building is
demolished for any other reason the Crown must also compensate
for the loss incurred.

No compensation is payable under the Act for the suspension,
amendment or revocation of council plan and policies or suspension
or cancellation of any resource consents.

Where compensation may be payable, a claim must be lodged with
CERA within two years.  The Minister will determine whether
compensation is payable, and the amount of compensation to be
paid.

Compensation is payable on the basis of actual loss and the Act
specifies certain matters which are excluded from the right to
compensation. They include any part of a loss that is insured,
economic or consequential loss, business interruption and any
other matter which the Minister reasonably considers is unwarranted
or unjustified.

Where land is compulsorily acquired, the Act makes specific provision
for compensation to be determined having regard to the land's
current market value and, so far as practicable, in accordance with
the provisions the Public Works Act 1981.

Checks and Balances

Within the Act there is provision for checks and balances on the
various specific powers provided to the Minister and CERA. The
primary check is the requirement for the exercise of powers to be
for the specified purpose of the Act and only where it is considered
reasonably necessary.

The Minister is also required to:

1. appoint a 'community forum', made up of at least 20 persons,
for the purpose of providing information and advice to the
Minister;

2. arrange for a cross-party parliamentary forum to provide
information and advice to the Minister; and

3. present a quarterly report on the operation of the Act to the
House, which must include a description of the powers exercised
under the Act during that period.

Additionally, the right to seek judicial review will apply to the
decisions of the Minister and CERA.

Orders in Council

The Governor-General is permitted to make Orders in Council on
the recommendation of the Minister to exempt, modify or extend
any provisions of any enactment for the purpose of the Act.

A Canterbury Earthquake Recovery Review Panel has been
established under the Act to review draft Orders in Council.
Appointments to the Panel include former High Court Judge Sir John
Hansen. The Minister is required to have regard to the Panel's
recommendation and must consult with the cross-party forum.

Appeal rights

The Act expressly limits rights of appeal that might otherwise apply,
such that appeals are only available to the High Court in specified
circumstances. For example, against a determination of
compensation.

Decisions made by the High Court are appealable to the Court of
Appeal.

Conclusion

The Act has potentially significant implications particularly in
respect of the Resource Management Act. The Canterbury Earthquake
Recovery Act 2011 and CERA have a life span of 5 years and will be
reviewed annually. The Act reflects the need for timely and effective
decision-making powers while acknowledging that the people of
Christchurch have a right to a say in how their city should be rebuilt.
The Act has wide ranging powers but also includes a number of
checks and balances.

If you wish to discuss what the effect of the provisions might mean
for you or your business please do not hesitate rm amlr_ar sq, 

www.DuncanCotterill.com

This newsletter provides general information and is not intended to be comprehensive or a substitute for legal advice. Legal advice should be sought before applying it to particular circumstances.
Whilst care has been taken in the preparation of this newsletter, no liability is accepted for any errors. © Duncan Cotterill Lawyers 2011

Paul Calder

Partner, Christchurch

T:  +64 3 379 2430
M: +64 21 905 525

p.calder@
DuncanCotterill.com

Paul Dorrance

Partner, Christchurch

T:  +64 3 379 2430
M: +64 21 2263537

p.dorrance@
DuncanCotterill.com

Juliette Derry

Legal Advisor

DDI: +64 3 374 3603
M: +64 21 224 1003

j.derry@
DuncanCotterill.com



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /CMYK
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /CreateJDFFile false
  /Description <<

    /BGR <>
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /CZE <>
    /DAN <>
    /DEU <>
    /ESP <>
    /ETI <>
    /FRA <>
    /GRE <>

    /HRV (Za stvaranje Adobe PDF dokumenata najpogodnijih za visokokvalitetni ispis prije tiskanja koristite ove postavke.  Stvoreni PDF dokumenti mogu se otvoriti Acrobat i Adobe Reader 5.0 i kasnijim verzijama.)
    /HUN <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /LTH <>
    /LVI <>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /POL <>
    /PTB <>
    /RUM <>
    /RUS <>
    /SKY <>
    /SLV <>
    /SUO <>
    /SVE <>
    /TUR <>
    /UKR <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


